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MEMORANDUM.

In this persond injury negligence action arisng from a dip and fdl, plantiff Mary Little tripped
over the root of a tree located immediately outsde her condominium unit, which root was protruding
through the surface of the soil. The trid court granted defendant’s motion for summary disposition
based on the “open and obvious’ danger rule, Bertrand v Alan Ford, Inc, 449 Mich 606, 611-614;
537 NW2d 185 (1995). This gpped of right is being decided without oral argument pursuant to MCR
7.214(E).

Faintiffs contend that defendant condominium associaion had a contractud duty to maintain
and repair the common areas of the premises; the tree was located in such acommon area. They argue
that the defense of open and obvious danger relates to a duty to warn, but it will not exonerate a
defendant from liahility for falure to maintain and repair premises under its control and in its possesson.
Walker v City of Flint, 213 Mich App 18, 21-22; 539 NW2d 535 (1995).

That is a correct legd principle, but it gpplies only when there is some defect in the premises
which, despite its open and obvious character, represents an unreasonable danger. Bertrand, supra,
449 Mich at 612. While plaintiffs may have complained about the tree because of the protruding roots,
that is in the nature of trees, and because it does not condtitute an unreasonable danger, there is no
“defect” which defendant was contractudly obligated to maintain or repair. The roots of the tree were
not protruding through or causing sdewalks or wakways to become uneven or hazardous, and we find



no suggestion that the tree or its roots were unavoidable for persons exercisng due care for their own
sfety.

Affirmed.
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